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I N T R O D U C TI O N  

C o m ul at e ’s o p p o siti o n  att a c k s ar g u m e nts t h at A p pli e d h a s n ot r ais e d r at h er t h a n a d dr e s si n g 

t h o s e it h a s.  T h e s e  mis dir e cti o n s  ar e f or g o o d r e a s o n; C o m ul at e h a s all b ut c o n c e d e d t his m oti o n .  

C o m ul at e a d mits t h at it u s e d a f als e i d e ntit y a n d cr e at e d a f a k e e ntit y t o d e c ei v e A p pli e d.  C o m ul at e 

a d mits t h at “ P B C is n ot a disti n ct e ntit y ,”  d kt. 5 3 , a n d t h u s t h at it e nt er e d i nt o a n d is b o u n d b y t h e 

M a st er A gr e e m e nt a n d S c h e d ul e S D K.   C o m ul at e d o e s n ot s u g g e st t h at A p pli e d f ail e d t o p erf or m 

u n d er t h o s e a gr e e m e nts.   R at h er, C o m ul at e a d mits it vi ol at e d t h e a gr e e m e nts: d e s pit e t h e m li miti n g 

t h e “ P er mitt e d U s e [s]”  t o t h o s e “ i n c o n n e cti o n wit h Li c e n s e e ’s i nt er n al i n s ur a n c e o p er ati o n s, ”  

M ot. E x. A  § §  3. 1, 1 5 ,1  C o m ul at e “ d e v el o p [ e d] … f e at ur e s ”  u si n g t h e a c c o u nt.  M ot. E x. P  ¶  5 .  

T h o s e “ c o n c e s si o n [s] a m o u nt [] t o a br e a c h .”   D kt. 5 3 .   

C o m ul at e ’s  o p p o siti o n off ers n o e s c a p e fr o m t his str ai g htf or w ar d c o n cl u si o n.   Its pri m ar y 

r e s p o n s e is t h at t his w a s a m er e “ t e c h ni c al br e a c h”  wit h o ut i nj ur y.  O p p. 8.  B ut A p pli e d h a s 

s uff er e d b ot h m o n et ar y a n d n o n -m o n et ar y i nj uri e s .  A p pli e d i n c urr e d dir e ct, fi n a n ci al c o sts t o 

i n v e sti g at e C o m ul at e’s br e a c h.   S e e D kt. 3 3 -2 3 ( “ P et erli n D e cl. ”) ¶ ¶  9 -2 1.  A n d C o m ul at e ’s br e a c h 

will c a u s e A p pli e d  irr e p ar a bl e h ar m if C o m ul at e is p er mitt e d t o e x pl oit  t h e c o nfi d e nti al 

i nf or m ati o n it o bt ai n e d t hr o u g h its illi cit u s e of A p pli e d ’s s oft w ar e .  Wit h o ut a n i nj u n cti o n, 

A p pli e d f a c e s c o m p etiti v e i nj ur y t h at n o d a m a g e s a w ar d c a n r e p air.   C o m ul at e h a s alr e a d y 

l e v er a g e d its ni n et e e n m o nt h s of fr a u d ul e nt a c c e s s t o d e v el o p c o m p et i n g pr o d u cts, i n cl u di n g o n e 

t h at pr e s e ntl y a n d dir e ctl y c o m p et e s wit h A p pli e d ’s n e w R e c o n pr o d u ct.  M ot. E x. P ¶  2 4; D kt. 

3 3 -2 2 ( “ Bl a c k w ell D e cl. ”) ¶  1 5.  A s of fili n g t his m oti o n, A p pli e d h a d  alr e a d y c o ntr a ct e d f or 

$ 6 0 0, 0 0 0 i n r e v e n u e f or R e c o n a n d st a n d s t o l o s e criti c al e arl y -a d o pt er c u st o m ers t o a c o m p etit or 

tr a di n g o n A p pli e d’s o w n c o nfi d e nti al i nf or m ati o n.  Bl a c k w ell D e cl. ¶  1 5.   E a c h s al e C o m ul at e 

 
1    “ M ot. E x. ”  r ef ers t o t h e e x hi bits t o t h e H a m str a  D e cl ar ati o n , fil e d at D kt.  3 3 -1.   
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m a k e s u si n g pr o d u cts d e v el o p e d t hr o u g h its fr a u d ul e nt s c h e m e er o d e s A p pli e d ’s m ar k et p o siti o n 

a n d c u st o m er r el ati o n s hi p s i n w a y s t h at c a n n ot b e q u a ntifi e d or r e m e di e d aft er t h e f a ct.  

A p pli e d ’s  h ar m e xt e n d s b e y o n d l o st s al e s.   C o m ul at e r e m ai n s i n p o s s e s si o n of t h e A p pli e d 

i nf or m ati o n C o m ul at e o bt ai n e d t hr o u g h its fr a u d ul e ntl y-o bt ai n e d a c c e s s , a n d c a n c o nti n u e r efi ni n g 

its pr o d u cts, d e v el o pi n g n e w off eri n g s, a n d e x p a n di n g its c o m p etiti v e f o ot pri nt— all t o A p pli e d ’s 

d etri m e nt .  Wit h o ut i nj u n cti v e r eli ef, C o m ul at e m a y c o nti n u e t o l e v er a g e t his i nf or m ati o n t o 

d e v el o p pr o d u cts c o m p eti n g wit h t h e e ntir et y of A p pli e d ’s E pi c off eri n g, n ot j u st its r e c o n cili ati o n 

pr o d u ct. A p pli e d ’s c o m p etiti v e p o siti o n, b uilt o v er y e ars of i n v e st m e nt a n d i n n o v ati o n, is b ei n g 

u n d er mi n e d d ail y.   T h at p o siti o n, o n c e l o st, c a n n ot b e r e st or e d t hr o u g h m o n et ar y c o m p e n s ati o n.  

T h e C o urt s h o ul d gr a nt A p pli e d ’s m oti o n f or a pr eli mi n ar y i nj u n cti o n.  

A R G U M E N T  

M o st of A p pli e d ’s M oti o n  is u n c o nt e st e d.  C o m ul at e  d o e s n ot dis p ut e t h at t h e M a st er 

A gr e e m e nt (M ot. E x. A) a n d S c h e d ul e S D K ( M ot. E x. B) bi n d it.   C o m ul at e  d o e s n ot c h all e n g e 

t h at A p pli e d  p erf or m e d u n d er t h o s e a gr e e m e nts .  A n d C o m ul at e h a s a d mitt e d it br e a c h e d  t h o s e 

a gr e e m e nts.  M ot. E x. P ¶ ¶  5 -6, 2 4.   C o m ul at e ’s d ef e n s e, t h e n , r eli e s o n t h e s p e ci o u s ar g u m e nts 

t h at its t h eft will n ot h ar m A p pli e d.  C o m ul at e is wr o n g: t h e h ar m is si g nifi c a nt a n d  will b e 

irr e p ar a bl e a b s e nt a n i nj u n cti o n.   

I.  A P P LI E D I S LI K E L Y T O S U C C E E D O N T H E M E R I T S O F I T S C L A I M  

C o m ul at e  h a s br e a c h e d t h e M a st er A gr e e m e nt a n d S c h e d ul e S D K , a n d its br e a c h h ar m e d 

A p pli e d .  C o m ul at e  u s e d A p pli e d ’s  s oft w ar e  t o d e v el o p its o w n pr o d u cts.  C o m ul at e  a ut o m at e d 

i nt er a cti o n s wit h t h e E pi c u s er i nt erf a c e, P et erli n D e cl. ¶  1 8 ; M ot. E x. P ¶ ¶ 2 6 -3 5 ; u pl o a d e d  f a k e 

d o c u m e nts a n d i n v oi c e s, D kt.  3 3 -2 4 ( “ P et ers D e cl. ” ) ¶¶  2 9 -3 4; M ot. E x s. D -O ; a n d m a d e  milli o n s 

of S D K c alls, P et erli n D e cl. ¶  1 0.  T his p att er n is e vi d e n c e of r e v ers e e n gi n e eri n g: t o a ut o m at e a n d 
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r e pli c at e E pi c’s f u n cti o n s i n its o w n pr o d u cts, C o m ul at e n e e de d  t o d et er mi n e h o w E pi c pr o c e s s e s 

tr a n s a cti o n s i nt er n all y.  Bl a c k w ell D e cl. ¶¶  1 2 -1 3 ; P et ers D e cl. ¶ ¶ 1 3, 3 8 . 

B ef or e A p pli e d fil e d t his M oti o n, C o m ul at e ’s C E O a d mitt e d a s m u c h.  H e s ai d t h at 

“ C o m ul at e n e e d e d ”  w h at it c all e d a “ s a n d b o x a c c o u nt ”  “ f or d e v el o pi n g  a n d d e m o n str ati n g 

f e at ur e s.”   M ot. E x. P at 3 &  ¶  2 4. 2   H e cl ai m e d t h at u s e of s u c h “ pr o d u ct d e v el o p m e nt ”  a c c o u nts 

is st a n d ar d t o, f or e x a m pl e, “ i d e ntif y b u g s”  a n d “ r efi n e u s er e x p eri e n c e.”   I d. ¶  9.  C o m ul at e  als o  

a d mitt e d o p er at i n g its “ S a n d b o x A c c o u nt ”  f or “ d e v el o p m e nt  a n d d e m o n str ati o n ”   (M ot. E x. P  ¶ ¶  5 -

6 , d e s pit e t h e M a st er A gr e e m e nt li miti n g t h e “ P er mitt e d U s e ”  t o “ [ P B C’ s] i nt er n al i n s ur a n c e 

o p er ati o n s ,”  (M ot. E x. A  § §  3. 1, 1 5 ).  T h e  f e at ur e s C o m ul at e d e v el o p e d a p p e ar ai m e d at 

“ a ut o m at [i n g] t h e a g e n c y bill r e c o n cili ati o n pr o c e s s wit hi n E pi c ,”  w hi c h w o ul d “ dir e ctl y c o m p et e 

wit h a n A p pli e d pr o d u ct .”   Bl a c k w ell D e cl. ¶  1 5; P et erli n D e cl. ¶  2 2 .3  

C o m ul at e  h a s si n c e c h a n g e d its t u n e .  It n o w cl ai m s  t h at its dir e ct a n d a g e n c y billi n g 

pr o d u cts w er e  “ d e v el o p e d ”  pri or t o o bt ai ni n g t h e P B C a c c o u nt.  S e e  D kt. 6 1 -1 ( “ K at z J a n. 1 3 

D e cl. ” ) ¶ ¶  1 2 -1 3.  T h at p o st -h o c r e visi o n is i n c o n sist e nt wit h C o m ul at e ’s pri or a d mis si o n s t h at it 

“ n e e d e d ”  t h e P B C a c c o u nt f or “ d e v el o p i n g …  f e at ur e s,”  (M ot. E x. P at 3 & ¶  2 4 ), a n d t h at it u s e d 

t h e a c c o u nt f or “ d e v el o p m e nt ,”  (i d. ¶  5).  At mi ni m u m, C o m ul at e ’s u s e of t h e a c c o u nt t o d e v el o p 

f e at ur e s— r at h er t h a n f or “ i n s ur a n c e o p er ati o n s” — e st a blis h e s  br e a c h.  M ot. E x. A § §  3. 1, 1 5.   

C o m ul at e n ot a bl y d o e s n ot a s s ert  t h at it a ct u all y c o m pli e d wit h t h e r el e v a nt c o ntr a cts.  O p p. 8-9 . 

C o m ul at e ’s e x pl a n ati o n  of its  ni n et e e n m o nt h s of a c c e s s u n d ers c or e s  t h e pr o bl e m.  Its C E O 

e x pl ai n s t h at t h e “ m aj orit y ”  of G E T r e q u e sts w er e f or “ b a c k gr o u n d s y n c[i n g] ”  of “ d e m o ”  

i n st a n c e s.  K at z J a n. 1 3 D e cl. ¶  3 3.  E v e n if tr u e, t h o s e a cti o n s vi ol at e t h e “ P er mitt e d U s e ”  

 
2    All e m p h a sis is a d d e d u nl e s s ot h er wis e i n di c at e d.  

3    I n vi e w of t h e C o urt’s d e ni al of A p pli e d ’s M oti o n f or E x p e dit e d Dis c o v er y, A p pli e d 
f o c u s e s o n t h e br e a c h t o w hi c h C o m ul at e h a s alr e a d y a d mitt e d. 
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r e stri cti o n s b e c a u s e t h e y w er e n ot “i n c o n n ec ti o n wit h [ P B C’s] i nt er n al i n s ur a n c e o p er ati o n s. ”  E x. 

A § §  3. 1, 1 5   A n d C o m ul at e off ers n o e x pl a n ati o n f or its ot h e r  a c ti o n s— t h e milli o n s of a d diti o n al 

S D K c alls a n d E pi c i nt er a cti o n s t h at A p pli e d’s f or e n si c i n v e sti g ati o n r e v e al e d.  S e e  P et erli n D e cl. 

¶ ¶  1 0 -1 8; P et ers D e cl. ¶ ¶  1 3, 2 9 -3 4.  T h at sil e n c e, c o m bi n e d wit h t h e p att er n of a c c e s s c o n sist e nt 

wit h s oft w ar e d e v el o p m e nt, s u p p orts t h e i nf er e n c e t h at C o m ul at e u s e d its fr a u d ul e ntl y o bt ai n e d 

a c c e s s t o r e v ers e e n gi n e er A p pli e d ’s s y st e m s.   Bl a c k w ell D e cl. ¶  1 2; P et ers D e cl. ¶  3 8. 4  

C o m ul at e ’s c e ntr al d ef e n s e ( O p p. 8 -1 1) — t h at A p pli e d c a n n ot e st a blis h h ar m wit h o ut 

i d e ntif yi n g t h e s p e cifi c i nf or m ati o n t h at C o m ul at e mis a p pr o pri at e d — mis c o nstr u e s t h e l a w .  N o n e  

of C o m ul at e’s  c a s e s e st a blis h t h at , t o pr o v e d a m a g e s at t h e pr eli mi n ar y i nj u n cti o n st a g e, a p l ai ntiff 

m u st i d e ntif y t h e s p e cifi c i nf or m ati o n  t h at t h e d ef e n d a nt u s e d .  C o m ul at e  cit e s   I v e y v. Tr a n s u ni o n 

R e nt al S c r e e ni n g S ol uti o n s, I n c. , 2 1 5 N. E. 3 d 8 7 1 (Ill. 2 0 2 2) ( cit e d O p p. 8) f or t h e u nr e m ar k a bl e 

pr o p o siti o n t h at a br e a c h cl ai m  r e q uir e s “ d a m a g e s c a u s e d b y t h e br e a c h .”   B ut I v e y is i n a p p o sit e 

a s t h e pl ai ntiff  t h er e h a d fail e d t o e st a blis h its pr o s p e cti v e pr ofits at s u m m ar y j u d g m e nt.  I d. at 

8 7 2 .  E q u all y mis pl a c e d is A ut o m e d T e c h n ol o gi e s, I n c. v. Mi c r ofil, L L C , 2 0 0 6 W L 1 6 4 7 5 0 5 ( N. D. 

Ill. J u n e 7, 2 0 0 6) ( cit e d O p p. 9 ), b ot h b e c a u s e it ar o s e at t h e s u m m ar y j u d g m e nt st a g e a n d b e c a u s e 

t h e d ef e n d a nt’s c o m p eti n g pr o d u ct h a d “ y et t o r e a c h t h e m ar k et. ”   I d. at * 2 .  I n c o ntr a st, A p pli e d 

h a s m a d e a r o b u st s h o wi n g of h ar m :  C o m ul at e fr a u d ul e ntl y o bt ai n e d a c c es s t o A p pli e d ’s s y st e m s, 

m a d e o v er t e n milli o n S D K c alls, u s e d t h at a c c e s s t o d e v el o p c o m p eti n g pr o d u cts, a n d c o nti n u es 

t o m ar k et t h o s e pr o d u cts t o A p pli e d’s c u st o m ers. 5   Bl a c k w ell D e cl. ¶ ¶  1 3, 1 5; P et erli n D e cl. ¶ ¶  1 0, 

 
4    C o m ul at e ’s d e ni als of r e v ers e e n gi n e eri n g ar e n ot a bl y n arr o w.   It st at e s t h at it “ d o e s n ot 

u s e its a g e n c y bill a ut o m ati o n pr o d u ct t o r e v ers e e n gi n e er ”  ( K at z J a n. 1 3 D e cl. ¶  2 6) a n d “ w a s n ot 
m a ki n g t h e s e [ ‘G E T ’] m et h o d c alls t o p erf or m a n y r e v ers e e n gi n e eri n g ”  (i d. ¶ 3 4).  B ut A p pli e d 
all e g e s t h e pr o d u ct is a r e s ult  of r e v ers e e n gi n e eri n g, n ot a t o ol f or it.   A n d C o m ul at e d o e s n ot 
d e n y t h at its ot h er u s e s of t h e P B C a c c o u nt i n v ol v e d r e v ers e e n gi n e eri n g .   

5    D e s pit e c o nt e n di n g  t h at it “ d o e s n ot c o m p et e dir e ctl y wit h  E pi c ”  ( O p p. 3), C o m ul at e 
r e p e at e dl y c o n c e de s  t h at it is A p pli e d ’s  c o m p etit or.  E. g. , O p p. 1 (r ef erri n g t o A p pli e d’s all e g e d 
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2 2; P et ers D e cl. ¶  1 3.  C o urts h a v e  gr a nt e d  pr eli mi n ar y i nj u n cti o n s b a s e d o n si mil ar s h o wi n g s . 

S e e, e. g. , Lif e S pi n e, I n c. v. A e gis S pi n e, I n c. , 2 0 2 1 W L 9 6 3 8 1 1, at * 1 2-1 5 , * 2 4 ( N. D. Ill. M ar. 1 5, 

2 0 2 1) . 

C o m ul at e f a ults A p pli e d f or, wit h o ut t h e b e n efit of dis c o v er y, i n a d e q u at el y i d e ntif yi n g t h e 

C o nfi d e nti al I nf or m ati o n t h at C o m ul at e p o s s e s s e s.  O p p. 8.  T o b e cl e ar, all i nf or m ati o n C o m ul at e 

o bt ai n e d t hr o u g h t h e P B C a c c o u nt w a s o bt ai n e d t hr o u g h br e a c h of t h e M a st er A gr e e m e nt , w hi c h 

d efi n e s “ C o nfi d e nti al I nf or m ati o n ”  br o a dl y. 6   A c c or di n g t o  C o m ul at e ’s t h e or y, A p pli e d c o ul d 

n e v e r  all e g e h ar m  b e c a u s e it c a n n ot o bt ai n e vi d e n c e of e x a ctl y w h at C o nfi d e nti al I nf or m ati o n  

C o m ul at e r et ai n e d— i nf or m ati o n e x cl u si v el y  wit hi n C o m ul at e ’s c o ntr ol.   B ut t his C o urt c orr e ctl y 

r e c o g ni z e d t h at A p pli e d “ c a n e st a blis h [ h ar m] t hr o u g h its o w n i nf or m ati o n a n d ar g u m e nt .”   D kt.  

5 3.  A p pli e d h a s d o n e e x a ctl y t h at , pr e s e nt i n g e vi d e n c e t h at C o m ul at e u s e d t h e P B C a c c o u nt t o 

d e v el o p pr o d u cts t h at c o m p et e wit h R e c o n.  S e e , P et erli n D e cl. ¶ ¶  1 1 -2 1.   If C o m ul at e c o ul d h a v e 

d e v el o p e d its s oft w ar e wit h o nl y p u bli c i nf or m ati o n, it w o ul d n ot h a v e “ n e e d e d ” t h e n o n -p u bli c 

P B C a c c o u nt a c c e s s it o bt ai n e d.   T h e C o urt s h o ul d n ot c o n d o n e C o m ul at e ’s att e m pt t o m a n uf a ct ur e 

a C at c h -2 2 wit h  t h e C o urt’s h ol di n g t h at “ [ d]is c o v er y is n ot n e c e ss ar y f or [ A p pli e d] t o e st a blis h 

t h e h ar m it all e g e s.”   D kt.  5 3.   

 
“ c a m p ai g n t o eli mi n at e a c o m p etit o r ” ); i d. at 2 ( a c c u si n g A p pli e d of “ cr e at [i n g] a cl o u d o v er a 
c o m p etit o r ” ); i d. at 3 ( c alli n g C o m ul at e A p pli e d ’s “ c o m p etiti o n ” ); i d. (r ef erri n g t o C o m ul at e a s 
A p pli e d ’s “ pri m ar y c o m p etiti o n ” ); i d. at 1 4 ( c alli n g C o m ul at e “ A p pli e d ’s s o o n -t o-b e pri m ar y 
c o m p etit o r ” ); i d. at 1 5 ( d u b bi n g A p pli e d ’s s uit “ a nti c o m p etiti v e ” ).  I n f a ct, C o m ul at e’s n e wl y fil e d 
S h er m a n A ct s uit r ef ers t o its elf a s a “ c o m p etit or ”  of A p pli e d i n t h e first p ar a gr a p h.  Ar d e nt L a b s, 
I n c. v. A p pli e d S y st e m s, I n c., C a s e N o. 2 6-c v -0 0 5 9 1, D kt.  1.  

6    “ C o nfi d e nti al Inf or m ati o n ”  i n cl u d e s “ [t]h e A p pli e d S oft w ar e, S u p p ort M at eri als, a n y 
tr a d e s e cr ets, c o m pil ati o n s, c o m p o n e nts, Li c e n s e e  D at a, d at a, s o ur c e/ o bj e ct c o d e, 
c u st o m er/ v e n d or/s u p pli er i nf o, d o c u m e nts, dr a wi n g s, s k et c h e s, fi n a n ci al i nf o, f or m ul a e, 
i n v e nti o n s, lists, m a n u als, p arts, p att er n s, pl a n s, pr o c e s s e s, s oft w ar e, s p e cifi c ati o n, t e c h ni q u e s, 
pr o p o s als a n d all ot h er i nf or m ati o n pr ot e ct a bl e b y a p pli c a bl e pri v a c y l a w s a n d  ot h er i nf or m ati o n 
of a s e cr et, c o nfi d e nti al, or pr o pri et ar y n at ur e .”   M ot. E x. A  §  1 5 . 
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C o m ul at e ’s r e m ai ni n g ar g u m e nts ar e s p e ci o u s.  Fir st , its ar g u m e nt t h at A p pli e d di d n ot 

“ a c c e s s [] E pi c ’s s o ur c e c o d e ”   ( O p p. 8) mis c o n str u e s  A p pli e d ’s m oti o n . A p pli e d’s br e a c h cl ai m 

d o e s n ot d e p e n d o n C o m ul at e h a vi n g a c c e s s e d  a n y s o ur c e c o d e.   T h at is pr e cis el y t h e p oi nt .  

R e v ers e e n gi n e eri n g d o e s n ot r e q uir e a c c e s s t o s o ur c e c o d e.  C o m ul at e u s e d its E pi c S D K a n d u s er 

i nt erf a c e a c c e s s t o d et er mi n e t h e w or ki n g s of A p pli e d ’s s oft w ar e  t o u n d erst a n d t h e f u n cti o n s it 

w a s att e m pti n g t o a ut o m at e.  Bl a c k w ell D e cl. ¶  1 2; P et ers D e cl. ¶  3 8.  A p pli e d ’s h ar m fl o w s fr o m 

t his u n a ut h ori z e d i nf or m ati o n g at h eri n g a n d pr o d u ct d e v el o p m e nt.  

S e c o n d , C o m ul at e r e p e ats t h e mis dir e cti o n  ( O p p. 5, 8, 1 5) t h at it alr e a d y h a d a c c e s s t o 

A p pli e d ’s s y st e m s t hr o u g h c u st o m er a c c o u nts.  A s C o m ul at e a c k n o wl e d g e s, it h a d o nl y “ S D K  

a c c e s s ”  t hr o u g h its c u st o m e rs.  O p p. 8.  S D K a c c e s s o nl y g ot C o m ul at e s o f ar.   It “ n e e d e d t h e 

[ P B C] a c c o u nt”  f or u s er i nt erf a c e a c c e s s.  M ot. E x. P at 3 .  A n d it n e e d e d t h at a c c e s s b e c a u s e S D K 

a c c e s s w a s “ i n c o n v e ni e nt i n s o m e w a y s b e c a u s e it di d n ot h a v e a u s er-f a ci n g i nt erf a c e c o n n e ct e d.”   

I d. ¶ 1 5.   I n tr ut h, it w a s m or e t h a n m er el y “ i n c o n v e ni e nt.”   S o m e k e y f u n cti o n aliti e s c a n n ot b e 

i n v o k e d fr o m t h e S D K at all; E pi c’s u s er i nt erf a c e off ers a d diti o n al a cti o n s.  Bl a c k w ell D e cl. ¶  6 ; 

A m. C o m pl. ¶  3 7 . 

E v e n C o m ul at e ’s S D K a c c e s s w a s n ot t h e s a m e t hr o u g h c u st o m er a c c o u nts.  A s 

C o m ul at e ’s C E O n ot e d, C o m ul at e ’s a c c e s s t o t h e S D K  “ t hr o u g h its c ust o m ers[]”  p ut t h os e  

“ c u st o m ers i n t h e mi d dl e of e v er y i nt e gr ati o n, t e st, or d e m o n str ati o n .”   I d. ¶ ¶  1 3 -1 4. 7   C o m ul at e 

c o ul d n ot d e v el o p its s oft w ar e wit h t h at li mit ati o n.  A s A p pli e d’s Pr e si d e nt  e x pl ai n e d, C o m ul at e ’s 

a c c e s s t hr o u g h c u st o m er a c c o u nts is li mit e d, a n d c u st o m ers w o ul d n ot p er mit C o m ul a t e t o d e v el o p 

pr o d u cts u s i n g t h eir a c c o u nts.  Bl a c k w ell D e cl. ¶  1 2 .  Aft er all,  s u c h u s e w o ul d p ut t h e c ust o m e r s  

 
7    C o m ul at e ’s h alf -h e art e d att e m pt ( O p p. 8) t o e m pl o y t h e M a st er A gr e e m e nt ’s “ l a wf ull y 

k n o w n ”  cl a u s e f ails b e c a u s e a n y i nf or m ati o n C o m ul at e o bt ai n e d fr o m j oi nt c u st o m er a c c o u nts 
w o ul d still ori gi n at e  fr o m A p pli e d, “ t h e dis cl o si n g p art y.”   M ot. E x. A §  1 0. 2.  
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i n vi ol ati o n of t h e M a st er A gr e e m e nt.  If C o m ul at e’s a c c e s s t o E pi c t hr o u g h j oi nt c u st o m ers  w a s 

s uffi ci e nt f or its n e e d s, it w o ul d n ot h a v e e n g a g e d i n fr a u d t o o bt ai n t h e P B C  a c c o u nt .8  

I I.  A P P LI E D WI L L S U F F E R I R R E P A R A B L E H A R M A B S E N T T H E I N J U N C TI O N  

C o m ul at e s h o ul d  b e e nj oi n e d fr o m f urt h er  b e n efitti n g fr o m its P B C s c h e m e, b y c e a si n g u s e 

of A p pli e d ’s illi citl y o bt ai n e d C o nfi d e nti al I nf or m ati o n a n d c e a s i ng t h e s al e of pr o d u cts b uilt u si n g 

t h e A p pli e d C o nfi d e nti al I nf or m ati o n t o n e w c u st o m ers.  If C o m ul at e is n ot e nj oi n e d, A p pli e d 

f a c e s t h e pr o s p e ct of u nf air c o m p etiti o n b a s e d o n mis u s e of i nf or m ati o n C o m ul at e o bt ai n e d o nl y 

b y fr a u d ul e ntl y o bt ai ni n g t h e P B C a c c o u nt, i n cl u di n g c o m p etiti o n a g ai n st A p pli e d’s R e c o n 

pr o d u ct.   Bl a c k w ell D e cl. ¶  1 5.  T his “ ris k”  of C o m ul at e u si n g A p pli e d ’s C o nfi d e nti al I nf or m ati o n 

t o c a u s e “ f urt h er l o s s es t o ”  A p pli e d is s uffi ci e nt t o s h o w irr e p ar a bl e h ar m.  M e d c o r, I n c. v. G a r ci a , 

2 0 2 2 W L 1 2 4 1 6 3, at * 1 2  ( N. D. Ill. J a n. 1 3, 2 0 2 2) ( Pl ai ntiff “ h a s s h o w n irr e p ar a bl e i nj ur y t hr o u g h 

l o st c u st o m ers, p ot e nti al c u st o m ers, a n d r e v e n u e.” ).   

Fir st , C o m ul at e’s ar g u m e nt  ( O p p. 1 1) t h at A p pli e d’s a ut h oriti e s a d dr e s s tr a d e s e cr et cl ai m s  

c o n v e ni e ntl y o mits  t h at e v e r y a ut h o rit y it p ur p orts t o disti n g uis h gr a nt e d a n i nj u n cti o n , at l e a st i n 

p art,  b a s e d  o n  a b r e a c h of c o ntr a ct cl ai m , oft e n e x pr e s sl y r el yi n g o n t h e br e a c h cl ai m s i n t h e  

C o urts’ irr e p ar a bl e-h ar m a n al y sis .9   C o m ul at e f urt h er f ails t o a c k n o wl e d g e eit h er M o s s  H ol di n g 

 
8    P B C ’s dis cl o s ur e of C o nfi d e nti al I nf or m ati o n t o C o m ul at e is a n a d diti o n al t h e or y of 

br e a c h.  Al th o u g h C o m ul at e n o w p ortr a y s its a d mis si o n t h at P B C a n d C o m ul at e ar e alt er e g o s a s 
A p pli e d’s  “ ar g u [m e nt ] ” ( O p p. 1 0-1 1), its a d mis si o n is bi n di n g, a s it f or m e d t h e b a sis f or t his 
C o urt ’s J a n u ar y 2 Or d er ( D kt.  5 3).  C o m ul at e ’s a d mis si o n m o ots A p pli e d ’s t h e or y c o n c er ni n g 
P B C ’s dis cl o s ur e s t o C o m ul at e, b ut it d o e s n ot aff e ct  C o m ul at e ’s li a bilit y f or its dis cl o s ur e s t o 
t hir d p arti e s, i n cl u di n g vi a d e m o n str ati o n s.  S e e M ot. E x. P ¶  2 4;  K at z J a n. 1 3 D e cl. ¶  3 7 . 

9    Lif e S pi n e , 8 F. 4t h at  5 4 3 -4 6 ( affir mi n g distri ct c o urt h ol di n g t h at pl ai ntiff “ h a d a ‘hi g h 
li k eli h o o d of s u c c e s s’ o n its ”  br e a c h of c o ntr a ct cl ai m a n d e x pl ai ni n g t h at l o ss of m ar k et s h ar e a n d 
g o o d will w a s irr e p ar a bl e); M y F a v El e c s., I n c. v. C u r ri e , 2 0 2 4 W L 4 5 2 8 3 3 0, at * 7-8  ( N. D. Ill. O ct. 
1 8, 2 0 2 4)  (fi n di n g a li k eli h o o d of s u c c e s s o n t h e m erits w h er e t h e d ef e n d a nt’s mis a p pr o pri ati o n 
a n d dis cl o s ur e f or m e d t h e b a sis f or b ot h pl ai ntiff’s tr a d e s e cr ets a n d c o ntr a ct cl ai m s) ; M e d c o r , 
2 0 2 2 W L 1 2 4 1 6 3, at * 5 -7, 1 2 ( pl ai ntiff s h o w e d li k eli h o o d of s u c c e s s o n t h e m erits f or br e a c h of 
c o ntr a ct pr o hi biti n g dis cl o s ur e of tr a d e s e cr ets, vi ol ati o n of w hi c h c a u s e d irr e p ar a bl e h ar m); 
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C o.  v. F ull e r , 2 0 2 0 W L 1 0 8 1 7 3 0, at * 9  ( N. D. Ill. M ar. 6, 2 0 2 0)— w hi c h e x pl ai n e d t h at “ t h e h ar m 

a n al y sis ”  f or mis a p pr o pri ati o n a n d c o ntr a ct cl ai m s “ c o n v er g e s ”  w h e n  t h e y r el y o n si mil ar 

pr o hi bit e d c o n d u ct — or  n Cl o s u r e s  I n c. v. Bl o c k & C o. , 2 0 1 3 W L 1 5 8 9 5 4, at * 2 -4 ( N. D. Ill. J a n. 

1 5, 2 0 1 3) — w hi c h r eli e d e x cl usi v el y o n a br e a c h of c o ntr a ct cl ai m t o is s u e a pr eli mi n ar y 

i nj u n cti o n.  C o m ul at e ’s r e m ai ni n g a ut h oriti e s d o n ot u n d er mi n e t h e M oti o n, eit h er b e c a u s e 

C o m ul at e ’s c h err y -pi c k e d q u ot ati o n o mits q u alif yi n g l a n g u a g e 1 0  or t h e pl ai ntiff a d mitt e d t o t h e 

a d e q u a c y of a l e g al r e m e d y .1 1   

S e c o n d , D M Tr a n s, L L C v. S c ott , 3 8 F. 4t h 6 0 8 ( 7t h Cir. 2 0 2 2), L a ws o n Pr o d s., I n c. v. 

M o ri c h elli , 7 0 7 F. S u p p. 3 d 7 5 9 ( N. D. Ill. 2 0 2 3) ( S h a h, J.), a n d Cr a n e T e c h, I n c. v. Sl a c k , 7 8 9 F. 

S u p p. 3 d 6 6 2 ( N. D. I n d. 2 0 2 5) — all c a s e s i n v ol vi n g s oli cit ati o n of a n i d e ntifi a bl e c u st o m er b a s e —

ar e i n a p p o sit e.  A p pli e d ’s pr o p o s e d or d er w o ul d n ot p er mit  s al e s t o “ e ntiti e s ot h er t h a n e xisti n g 

 
G r o u p o n v. S hi n , 2 0 2 2 W L 6 0 5 2 6, at * 3– 6 ( N. D. Ill. J a n. 6, 2 0 2 2)  (fi n di n g irr e p ar a bl e h ar m w h er e 
d ef e n d a nt’s “ dis cl o s ur e of [ pl ai ntiff’s] c o nfi d e nti al a n d/ o r  tr a d e s e cr et i nf or m ati o n w o ul d p ut 
[ pl ai ntiff] at a s eri o u s c o m p etiti v e dis a d v a nt a g e ”) ; G C M P a rt n e r s, L L C v. Hi p a ali n e Lt d., 2 0 2 0 
W L 6 8 6 7 2 0 7, at * 1 2, 1 4 ( N. D. Ill. N o v. 2 3, 2 0 2 0)  (gr a nt i n g i nj u n cti o n o n c o ntr a ct cl ai m, n ot tr a d e 
s e cr et cl ai m ); A o n Ris k S e r vi c e s C o s. v. Alli a nt I n s S e r v s., I n c. , 4 1 5 F. S u p p. 3 d 8 4 3, 8 4 7– 5 1 ( N. D. 
Ill. N o v. 2 5, 2 0 1 9) ( “R e g ar di n g its br e a c h of c o ntr a ct cl ai m, t h e C o urt fi n d s  irr e p ar a bl e h ar m is 
li k el y if t h e C o urt d o e s n ot e nf or c e t h e n o n -s oli cit ati o n c o v e n a nt. ”); O pti o n m o n st e r H ol di n g s, I n c. 
v. T a v a nt T e c h s., I n c. , 2 0 1 0 W L 2 6 3 9 8 0 9, at *3 -6 , 9 ( N. D. Ill. J u n e 2 9, 2 0 1 0) (fi n di n g li k eli h o o d 
of s u c c e s s o n c o ntr a ct  cl ai m a n d hi g hli g hti n g t h e s a m e i n irr e p ar a bl e h ar m a n al y sis); P e p si C o, I n c. 
v. R e d m o n d , 1 9 9 6 W L 3 9 6 5, at * 2 4-3 0  ( N. D. Ill. J a n. 2, 1 9 9 6) (fi n di n g li k eli h o o d of s u c c e s s o n 
br e a c h cl ai m a n d fi n di n g irr e p ar a bl e h ar m b a s e d o n a c c e s s t o “ c o m p etiti v e i nf or m ati o n, ”  n ot j u st 
tr a d e s e cr ets).  F urt h er, C o m ul at e ’s n arr o w r e a di n g of G C M P a rt n e r s  i g n or e s t h at t h e i nj u n cti o n 
pr o hi bit e d t h e d ef e n d a nt fr o m “ vi ol ati n g a n y ot h er pr o visi o n of t h e A gr e e m e nt, ”  n ot j u st d e n yi n g 
pl ai ntiff ’s a c c e s s t o t h e d ef e n d a nt ’s pl atf or m.  2 0 2 0 W L 6 8 6 7 2 0 7, at * 1 6.  

1 0    S e a g a Mf g., I n c. v. I nt e r m ati c Mf g., Lt d., 2 0 1 3 W L 7 7 3 0 3 7, at * 4-5  ( N. D. Ill. F e b. 2 8, 
2 0 1 3) ( cit e d Br. 1 2) (“ I nj u n cti v e r eli ef is disf a v or e d w h er e t h e gr a v a m e n of a c o m pl ai nt is br e a c h 
of c o ntr a ct a n d  t h e tri al c o urt c o ul d a w ar d d a m a g e s if it f o u n d a br e a c h o c c urr e d. … [ V]i ol ati o n s 
of e x cl u si vit y a gr e e m e nts a n d l o s s  of g o o d will ar e t h e ki n d of h ar m s t h at c a n b e … irr e p ar a bl e.” ). 

1 1    C o o p e r v. D u r h a m S c h. S e r v s. , 2 0 0 3 W L 2 2 2 3 2 8 3 3, at * 1 0 ( N. D. Ill. S e pt. 2 2, 2 00 3 ) 
( cit e d Br. 1 2) (“ [ Pl ai ntiff] u n d er mi n e s its ar g u m e nt f or i nj u n cti v e r eli ef b y r e c o g ni zi n g  a cl e ar 
l e g al r e m e d y.” ). 
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j oi nt c u st o m ers of A p pli e d a n d C o m ul at e.”   Pr o p o s e d Or d er at 2 .  A b s e nt  t h e r e q u e st e d i nj u n cti o n, 

t h o s e n o n-j oi nt c u st o m ers will h a v e t h e o pti o n of c h o o si n g R e c o n, C o m ul at e ’s pr o d u cts (r e g ar dl e s s 

of w h et h er t h e y w er e  d e v el o p e d u si n g A p pli e d’s C o nfi d e nti al I nf or m ati o n ), a n d ot h er c o m p eti n g 

pr o d u cts , li k e A s c e n d’s.  D et er mi ni n g aft er t h e f a ct w hi c h c u st o m ers w o ul d  h a v e  s el e cte d  R e c o n 

b ut f or C o m ul at e’s br e a c h  is, b y its n at ur e , a s p e c ul ati v e e n d e a v or.  T his is n ot a c a s e w h er e t h e 

p arti e s c o ul d “ i d e ntif y t h e [ e x a ct n u m b er of] c u st o m ers a n d c al c ul at e t h e e xt e nt t o w hi c h t h e y 

s hift e d t h eir b u si n e s s .”   D M Tr a n s , 3 8 F. 4t h at 6 1 9 .  B e c a u s e  R e c o n h a s b e e n l a u n c h e d t o pil ot 

c u st o m ers o nl y , Bl a c k w ell D e cl. ¶  1 5 , A p pli e d c a n n ot i d e ntif y e x a nt e  w hi c h p ot e nti al  c u st o m ers 

w o ul d s el e ct R e c o n a b s e n t a n i nj u n cti o n .  S e e Lif e S pi n e , 8 F. 4t h at 5 4 6 ( affir mi n g distri ct c o urt 

fi n di n g of  irr e p ar a bl e h ar m w h er e l o st c u st o m ers “ w er e n ot f ull y i d e ntifi a bl e ”  b e c a u s e “ i d e ntif yi n g 

a n d q u a ntif yi n g l o st b u si n e s s ‘w o ul d b e e s p e ci all y diffi c ult ’ ”).  C o m ul at e ’s o w n a ut h oriti e s 

e st a blis h t h at s u c h l o s s e s fr o m f ut ur e s al e s of a n e w pr o d u ct t o a n u ni d e ntifi e d p o ol of c u st o m ers 

“ d ef [y ] c al c ul ati o n. ”   P e p si C o , 1 9 9 6 W L 3 9 6 5, at * 3 0. 

T hir d , C o m ul at e’s ar g u m e nt r e g ar di n g t h e c ert ai nt y of A p pli e d ’s irr e p ar a bl e h ar m 

disr e g ar d s e vi d e n c e t o t h e c o ntr ar y.  R e c o n is a r e al pr o d u ct, alr e a d y b ei n g pil ot e d  a n d u s e d b y 

p a yi n g c u st o m ers.  Bl a c k w ell D e cl. ¶  1 5.   I n a d diti o n, C o m ul at e ’s ar g u m e nt t h at A p pli e d ’s h ar m s 

“ r e st o n p ot e nti al f ut ur e l o s s e s”  ( O p p. 1 3 ( e m p h a sis i n ori gi n al))  s h o w s o nl y t h at a n i nj u n cti o n is 

a p pr o pri at e .  G C M P a rt n e r s , 2 0 2 0 W L 6 8 6 7 2 0 7, at * 1 4 (“ T h e l o s s of c u st o m ers a n d s al e s a n d t h e 

c o nti n ui n g t hr e at of f urt h e r l o s s  c a n c o n stit ut e irr e p ar a bl e h ar m. ” ); M e d c or , 2 0 2 2 W L 1 2 4 1 6 3, 

at * 1 2 ( Pl ai ntiff “ h a s s h o w n irr e p ar a bl e i nj ur y t hr o u g h l o st c u st o m er s, p ot e nti al c ust o m e r s , a n d 

r e v e n u e.” ); s e e O pti o n m o n st e r , 2 0 1 0 W L 2 6 3 9 8 0 9, at * 9 (fi n di n g “ l o s s of c o m p etiti v e a d v a nt a g e”  

w h er e c o m p eti n g pr o d u cts “ will i n t h e f ut ur e b e u s e d t o u nf airl y c o m p et e wit h [ pl ai ntiff] ” ).  

I n d e e d, “ a n i nj u n cti o n is a f or w ar d -l o o ki n g r e m e d y.”   S w a ni g a n v. Cit y of C hi c a g o , 8 8 1 F. 3 d 5 7 7 , 
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1 0  
 

5 8 3 ( 7t h Cir. 2 0 1 8)   If t h er e w er e n o ris k of p ot e nti al f ut ur e  h ar m , a n i nj u n cti o n w o ul d s er v e n o 

p ur p o s e.  

N o n e of C o m ul at e ’s a ut h oriti e s is t o t h e c o ntr ar y.  S o m e r eli e d o n a pr e s u m pti o n of 

irr e p ar a bl e h ar m, off eri n g o nl y “ b ar e a s s erti o n s ”  or “ s p e c ul at[i o n] ”  t o s u p p ort t h eir p o siti o n. 1 2   

Ot h ers di d n ot e v e n r e a c h t h e is s u e of irr e p ar a bl e h ar m , wit h pl ai ntiffs u n c ert ai n of “ w h et h er or 

h o w [ d ef e n d a nt] mi g ht br e a c h t h e  a gr e e m e nt .” 1 3   A n d t h e r e m ai n d er  m er el y h el d t h at, if t h er e w a s 

irr e p ar a bl e h ar m, t h e h ar m w a s o ut w ei g h e d  b y ot h er f a ct ors .1 4   A p pli e d ’s h ar m, b y c o ntr a st, is t h e 

o n g oi n g a n d e x p a n di n g h e a d -t o-h e a d c o m p etiti o n b et w e e n R e c o n a n d C o m ul at e ’s pr o d u cts  t h at 

w er e d e v el o p e d u si n g A p pli e d ’s C o nfi d e nti al I nf or m ati o n .  A p pli e d e st a blis h e d t his h ar m b y  

s u b mitti n g  d e cl ar ati o n s d e s cri bi n g  C o m ul at e ’s a c c e s s t o A p pli e d ’s C o nfi d e nti al I nf or m ati o n  a n d  

t h e u nf air c o m p etiti v e t hr e at C o m ul at e p o s e s t o R e c o n.  S e e  Bl a c k w ell D e cl. ¶ ¶  1 2 -1 5; P et erli n 

D e cl. ¶ ¶  1 0, 2 2.  

C o m ul at e ’s c o nti n u e d u s e of A p pli e d ’s  C o nfi d e nti al I nf or m ati o n p o s e s a n i m mi n e nt  a n d 

irr e p ar a bl e t hr e at t o A p pli e d’s c o m p etiti v e p o siti o n  t hr o u g h u nf air  c o m p etiti o n , l o s s of m ar k et 

s h ar e, a n d r e p ut ati o n al i nj ur y .  C o m ul at e ’s att e m pts t o r e c a st t h e s e h arm s  a s s p e c ul ati v e i g n or e 

b ot h t h e r e c or d e vi d e n c e a n d t h e s ettl e d c a s el a w .  T h e C o urt s h o ul d r ej e ct C o m ul at e ’s i n vit ati o n 

t o all o w A p pli e d ’s h ar m s t o  c o m p o u n d w hil e liti g ati o n pr o c e e d s.1 5  

 
1 2    Bi di V a p o r, L L C v. V a p e r z L L C , 5 4 3 F. S u p p. 3 d 6 1 9, 6 3 2-3 3  ( N. D. Ill. 2 0 2 1) ( pl ai ntiff 

f ail e d t o s u b st a nti at e its all e g e d h ar m s, r el yi n g pri m aril y o n a pr e s u m pti o n of irr e p ar a bl e  h ar m  a n d 
off eri n g  o nl y “ b ar e a s s erti o n s ” ); E n V e r v e, I n c. v. U n g e r M e at C o. , 7 7 9 F. S u p p. 2 d 8 4 0, 8 4 5 ( N. D. 
Ill. 2 0 1 1) (r ej e cti n g r ej e ct e d r e p ut ati o n al h ar m a n d i n s ol v e n c y c o n c er n s a s “ t o o s p e c ul ati v e”  
b e c a u s e t h er e w a s “ n o e vi d e n c e ”  t h at pl ai ntiff’s “ p ar a d e of h orri bl e s ”  w o ul d u nf ol d).  

1 3    E . St. L o uis L a b o r e r s ’ L o c al 1 0 0 v. B ell o n W r e c ki n g & S al v a g e C o. , 4 1 4 F. 3 d 7 0 0, 7 0 6 
( 7t h Cir. 2 0 0 5), 

1 4    Wi nt e r v. N at . R e s . D ef . C o u n cil, I n c. , 5 5 5 U. S. 7, 2 3  ( 2 0 0 8). 

1 5    C o m ul at e ’s a c c u s ati o n t h at A p pli e d “ q ui etl y ”  a m e n d e d its c o m pl ai nt t o r e m o v e, w h at 
it i n c orr e ctl y a n d u nil at er all y d u b s, “ t h e h e art of [ A p pli e d’s] c a s e ”  is a s p ar wit h s p e ct ers.  O p p. 1 , 
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I I I.  T H E E Q U I TI E S A N D P U B LI C I N T E R E S T F A V O R A N I N J U N C TI O N  

C o m ul at e ’s c o nti n u e d f ail ur e t o t a k e a n y s e m bl a n c e of r e s p o n si bilit y f or its fr a u d 

e st a blis h e s t h e n e e d f or  a n i nj u n cti o n.  R at h er t h a n a c k n o wl e d g e t h e wr o n gf ul n e s s of its a cti o n s, 

C o m ul at e bl a m e s A p pli e d  f or n ot s o o n er d et e cti n g C o m ul at e’s fr a u d a n d m a k e s e x c u s e s t h at 

A p pli e d ’s all e g e d br e a c h of a diff e r e nt  c o ntr a ct — u n d er w hi c h  C o m ul at e h a s n e v er a s s ert e d a 

br e a c h cl ai m — s o m e h o w  n e c e s sit at e d C o m ul at e ’s d e c e pti o n .  O p p. 4 -5 & n. 2 .  B ut t h e e q uiti e s d o 

n ot f a v or fr a u d st ers, a n d fr a u d is n ot t h e r e m e d y f or br e a c h of c o ntr a c t.  S e e , Mi nt el I nt’l G r p. v. 

N e e r g h e e n, 2 0 0 8 W L 2 7 8 2 8 1 8, at * 6 ( N. D. Ill. J ul y 1 6, 2 0 0 8)  ( “[ A]n y h ar m t h at [ d ef e n d a nt’ m a y 

s uff er …  w o ul d b e i n l ar g e p art a c o n s e q u e n c e of his o w n c o n d u ct ”).   T h e e q uit a bl e  r e s ult p uts t h e 

p arti e s o n t h e s a m e f o oti n g t h e y w o ul d h a v e b e e n b ut f or t h e fr a u d.   

C o m ul at e ’s pri m ar y gri p e ( O p p. 1 3) — t h at A p pli e d’s Pr o p o s e d Or d er w o ul d c a u s e 

C o m ul at e e c o n o mi c h ar m — r e sts o n C o m ul at e’s c o nti n u e d misr e a di n g of t h e s c o p e of t h e pr o p o s e d 

i nj u n cti o n.  C o ntr ar y t o C o m ul at e ’s s u g g e sti o n, A p pli e d ’s Pr o p o s e d Or d er w o ul d n ot pr o hi bit 

C o m ul at e fr o m s elli n g its e xisti n g pr o d u cts t o pr e -e xisti n g A p pli e d c u st o m ers.   A s s u mi n g 

C o m ul at e is c orr e ct t h at   of its  r e v e n u e c o m e s fr o m pr e -e xisti n g j oi nt c u st o m ers wit h A p pli e d 

( O p p. 1 3 (citi n g K at z J a n. 1 3 D e cl. ¶  4 9 )), t h e n A p pli e d’s pr o p o s e d or d er, w hi c h e x pr e s sl y c a r v e s 

o ut  “ e xisti n g j oi nt c u st o m ers of A p pli e d a n d C o m ul at e ”  ( Pr o p o s e d Or d er at 2) w o ul d l e a v e t h e 

l ar g e m aj orit y of C o m ul at e ’s e xisti n g c o ntr a cts  u nt o u c h e d.   C o m ul at e ’s ar g u m e nt t h u s m er el y 

 
1 1.  S etti n g a si d e t h at C o m ul at e its elf “ q ui etl y ”  o mits t h at A p pli e d c o nti n u e s t o a s s ert t h e s a m e 
t e n gr o u p s of a s s ert e d tr a d e s e cr ets (c o m p a r e, C o m pl. ¶ ¶  4 4 -5 3 , wit h A m. C o m pl. ¶ ¶  4 5 -5 4), 
C o m ul at e d o e s n ot di ct at e h o w A p pli e d p urs u e s its c a s e, a n d A p pli e d ’s M oti o n d o e s n ot r el y o n 
its tr a d e s e cr et all e g ati o n s.  A n d e v e n if it di d, b y si g ni n g t h e M a st er A gr e e m e nt, C o m ul at e alr e a d y 
“ a gr e e[ d] t h at t h e S oft w ar e c o n stit ut e s … v al u a bl e tr a d e s e cr ets, pr o pri et ar y i nf or m ati o n, a n d ot h er 
C o nfi d e nti al i nf or m ati o n. ”   M ot. E x. A § §  4. 3; 1 5.  T o t h e e xt e nt t h e C o urt c o n si d ers C o m ul at e ’s 
ar g u m e nt at all, it s h o ul d r ej e ct t his a d diti o n al att e m pt t o r e sist its o w n a d mis si o n s.  P e p si C o , 1 9 9 6 
W L 3 9 6 5, at * 1 6 ( h ol di n g d ef e n d a nt t o its a d mis si o n s t h at “ b u si n e s s i nf or m ati o n at is s u e [ w a]s 
c o nfi d e nti al ”  a n d c o n stit ut e d tr a d e s e cr ets) . 
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s h o w s t h at A p pli e d ’s pr o p o s e d or d er is n arr o wl y t ail or e d i n s c o p e.  I n d e e d, C o m ul at e pr e s e nts n o 

e vi d e n c e or ar g u m e nt at all (i n t er m s of r e v e n u e pr oj e cti o n s, f or i n st a n c e) of a n y h a r m  it w o ul d 

s uff er fr o m t h e pr o hi biti o n o n o n b o ar di n g n e w A p pli e d c u st o m ers t o C o m ul at e.  Its C E O e x cl u d e d  

r e v e n u e fr o m “ pr o s p e cti v e c u st o m ers ”  fr o m his e sti m at e s.  K at z J a n. 1 3 D e cl. ¶  5 0.  T h u s, 

C o m ul at e ’s ar g u m e nt t h at t his or d er w o ul d b e  ( O p p. 1 3) is 

u n s u p p ort e d.  A p pli e d ’s Pr o p o s e d Or d er w o ul d still all o w C o m ul at e t o s ell e xisti n g  pr o d u cts t o 

“ e xisti n g j oi nt c u st o m ers of A p pli e d a n d C o m ul at e, ”  a n d a n y f ut ur e pr o d u cts t h at w er e  n ot 

“ d e v el o p e d, t e st e d, or tr ai n e d u si n g ”  A p pli e d ’s C o nfi d e nti al I nf or m ati o n t o ot h er c u st o m ers.   

C o m ul at e ’s c a s e cit ati o n s  r e g ar di n g c o m p a ni e s “ g oi n g o ut of b u si n e s s ,” 1 6  i n c urri n g “ s u b st a nti al 

d a m a g e t o [t h eir] fi n a n c e s ,” 1 7  f a ci n g t h e pr o hi biti o n of m ar k eti n g pr a cti c e s t h at “ h a [ d] b e e n i n   u s e 

f or y e ars,” 1 8  or  c o nfr o nti n g “ eli mi n ati o n of a n e ntir e b u si n e s s li n e ,” 1 9  ar e t h er ef or e i n a p p o sit e.   

C o m ul at e f urt h er ar g u e s ( O p p. 1, 3, 1 3) t h at A p pli e d ’s pr o p o s e d or d er is v a g u e, b ut its o nl y 

att e m pt t o  i d e ntif y a m bi g uit y is t a ki n g is s u e wit h t h e w or d “ i nf or m ati o n.”   ( O p p. 1 5)  T h er e is n o 

a m bi g uit y : t h e “ i nf or m ati o n”  r ef err e d t o is a n y i nf or m ati o n “ o bt ai n e d t hr o u g h [ C o m ul at e]’s 

a c c e s s ”  ( O p p. 1 5) t o A p pli e d ’s s oft w ar e .  It str et c h e s cr e d ulit y t h at J or d a n K at z k n o w s C o m ul at e 

“ d e v el o p[ e d] … C o m ul at e f u n cti o n alit y ”  u si n g t h e P B C a c c o u nt, b ut C o m ul at e c a n n ot i d e ntif y  

w h at f u n cti o n alit y it d e v el o p e d.  M ot. E x. P  ¶  6 .2 0    

 
1 6    M a c hl ett L a b ’y s, I n c. v. T e c h n y I n d u s., I n c. , 6 6 5 F. 2 d 7 9 5, 7 9 8 ( 7t h Cir. 1 9 8 1) ( cit e d 

O p p. 1 3).  

1 7    S c al a ’s O ri gi n al B e ef & S a u s a g e C o. v. Al v a r e z , 2 0 0 9 W L 5 1 8 3 7 9 9, at * 7 ( N. D. Ill. 
D e c. 2 2, 2 0 0 9)  ( cit e d O p p. 1 3). 

1 8    Vi e n n a B e ef, Lt d. v. R e d H ot C hi c a g o, I n c. , 8 3 3 F. S u p p. 2 d 8 7 0, 8 7 6-7 7  ( N. D. Ill. 2 0 1 1) 
( cit e d O p p. 1 4). 

1 9    A b r a si c 9 0 I n c. v. W el d c ot e M et als, I n c. , 3 6 4 F. S u p p. 3 d 8 8 8, 9 0 8-0 9  ( N. D. Ill. 2 0 1 9) 
( cit e d O p p. 1 4). 

2 0   C o m ul at e ’s l o n e a ut h orit y o n a m bi g uit y r ei nf or c e s  t h at A p pli e d’s Pr o p o s e d Or d er is 
u n a m bi g u o u s.  T h e a p p ell a nt t h er e “ d [i d] n ot q ui b bl e wit h t h e i nj u n cti o n ’s pr o hi biti o n o n  u si n g 
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H a vi n g f ail e d t o e st a blis h s u b st a nti al e c o n o mi c h ar m  t o its elf, C o m ul at e t ur n s ( O p p. 1 4) t o 

t h e p ur p ort e d p u bli c i nt er e st i n h a vi n g its pr o d u cts utili zi n g A p pli e d ’s C o nfi d e nti al I nf or m ati o n  

o n t h e m ar k et.   C o m ul at e  l ar g el y s o ur c e s t his ar g u m e nt fr o m t h e o pi ni o n of a si n gl e c u st o m er , w h o 

b eli e v e s  t h at r e m o vi n g C o m ul at e a c c e s s w o ul d n e g ati v el y aff e ct  t h at c u st o m er.  O p p. 1 4.  

R e m ar k a bl y, t his c u st o m er ’s e xisti n g u s e of C o m ul at e w o ul d n ot b e i m p a ct e d b y t h e p r o p o s e d 

i nj u n cti o n; it w a s a j oi nt c u st o m er at l e a st a s of  J ul y 2 0 2 5.  D kt. 6 0 -6 ( “ G ar ci a D e cl. ” ) ¶  2.   

C o m ul at e ’s o nl y ot h er ar g u m e nt is  a n  u n s o ur c e d att or n e y st at e m e nt t h at t h e i nj u n cti o n w o ul d 

“ l e a v[ e] i n s ur a n c e a g e n ci e s wit h n o g o o d alt er n ati v e t o R e c o n.”   O p p. 1 4. 2 1   I n a d diti o n t o t h e l a c k 

of e vi d e n c e u n d erl yi n g t his a s s erti o n, C o m ul at e c o ntr a di cts it i n a r e c e nt fili n g b y n a mi n g  a n ot h er 

c o m p etit or i n w h at C o m ul at e c alls  t h e “ e nt er pris e -l e v el a ut o m at e d i n s ur a n c e a g e n c y a c c o u nti n g 

s oft w ar e ”  m ar k et .  Ar d e nt L a b s, I n c. v. A p pli e d S y st e m s, I n c. , C a s e N o. 2 6-c v -0 0 5 9 1, D kt.  1  ¶  7 1 .  

R e g ar dl e s s,  a “ fr e e a n d f air ”  ( O p p. 1 4) m ar k et is n ot o n e t h at c o n d o n e s t h e u s e of st ol e n 

c o nfi d e nti al i nf or m ati o n :  “ T h e p u bli c i nt er e st is s u p p ort e d b y u p h ol di n g t h e s a n ctit y of  

c o nfi d e nti al i nf or m ati o n … a n d pr e v e nti n g ot h ers fr o m t h e u n a ut h ori z e d u s e of s u c h c o nfi d e nti al  

i nf or m ati o n f or t h eir o w n b e n efit.”   M a z a k O pt o ni c s C o r p. v. M a rl ett e , 2 0 1 7 W L 3 3 9 4 7 2 7, at * 3 

( N. D. Ill. A u g. 8, 2 0 1 7).   

C o m ul at e  als o  t a k e s a p a s si n g s h ot ( O p p. 1 4) at t h e ti mi n g of A p pli e d’s m oti o n .  T h at 

ar g u m e nt  f ails o n b ot h  t h e l a w a n d f a cts.  O n t h e l a w, C o m ul at e f ails t o cit e a si n gl e c a s e st ati n g 

t h at a t w e nt y-f o ur-d a y p eri o d b et w e e n fili n g a c o m pl ai nt a n d s e e ki n g a pr eli mi n ar y i nj u n cti o n 

 
t h e c o m p ut er fil e s o bt ai n e d fr o m P atri ot’s c o m p ut ers ,”  b e c a u s e t h e a p p ell a nt k n e w e x a ctl y w hi c h 
fil e s it t o o k.  P atri ot H o m e s, I n c. v. F o r e st Ri v e r H o u s., I n c. , 5 1 2 F. 3 d 4 1 2, 4 1 4 ( 7t h Cir. 2 0 0 8).  

2 1    C o m ul at e ’s o nl y cit ati o n ( O p p. 7) p ur p orti n g t o r ef ut e A p pli e d ’s a s s erti o n t h at 
c u st o m ers c a n fr e el y s wit c h b et w e e n A M S pl atf or m s ( Bl a c k w ell D e cl. ¶ ¶  5 , 1 4) is t o its n o w-
wit h dr a w n D el a w ar e c o m pl ai nt.  T h e s a m e is tr u e of C o m ul at e ’s q ui b bl e s ( O p p. 3, 1 4) wit h 
A p pli e d ’s m ar k et s h ar e e sti m at e s ( Bl a c k w ell D e cl. ¶  4).  T h o s e c o nt e nti o n s t h u s l a c k s u p p ort. 

Case: 1:25-cv-14251 Document #: 75 Filed: 01/26/26 Page 15 of 18 PageID #:1770



 

1 4  
 

w ei g h s a g ai n st t h at i nj u n cti o n.  T o t h e c o ntr ar y, c o urts i n t his cir c uit h a v e gr a nt e d i nj u n cti o n s fil e d 

o n si mil ar ti m eli n e s.  S e e, e. g. , M y F a v El e c s., 2 0 2 4 W L 4 5 2 8 3 3 0, at * 6, 1 8 ( gr a nti n g i n p art 

pr eli mi n ar y i nj u n cti o n w h er e c o m pl ai nt w a s fil e d M ar c h 7, 2 0 2 4 a n d m oti o n f or pr eli mi n ar y 

i nj u n cti o n w a s fil e d A pril 1, 2 0 2 4).  O n t h e f a cts, C o m ul at e c h ar a ct eri z ati o n is, at b e st, misl e a di n g.  

C o m ul at e misr e pr e s e nts t h at A p pli e d w a s a w ar e of all of C o m ul at e ’s mis d e e d s i n e arl y O ct o b er, 

t o a s s u m e a d el a y of “ si x w e e k s ”  ( O p p. 2, 7) b ef or e A p pli e d ’s ori gi n al c o m pl ai nt, t h e n l at er r o u n d s 

u p — artifi ci all y i nfl ati n g t h e alr e a d y -i n v e nt e d d el a y t o “ t w o m o nt h s”  ( O p p. 1 4).  B ot h ar e 

u n s u p p ort e d.  O ct o b er 2 0 2 5 is w h e n A p pli e d dis c o v er e d “ u n us u al a cti vit y ”  o n t h e P B C a c c o u nt.  

P et erli n D e cl. ¶  9.  O n e of t h e e x a m pl e s ( M ot. E x. D) A p pli e d pr o vi d e d of C o m ul at e ’s t e sti n g 

u si n g t h e P B C a c c o u nt is d at e d O ct o b er 2 6, 2 0 2 5, w hi c h al o n e c o ntr a di cts C o m ul at e ’s ti m eli n e.  

A p pli e d ’s i n v e sti g ati o n of t h at u n u s u al a cti vit y st a rt e d  i n O ct o b er 2 0 2 5, c o nti n ui n g t hr o u g h t his 

a cti o n .  S e e P et erli n D e cl. ¶ ¶  1 1 -2 1.  

C o m ul at e ’s c h ar a ct eri z ati o n s ( O p p. 1 4) of t h e ti mi n g a n d s u b st a n c e of t h e n o w dis mis s e d 

D el a w ar e a cti o n ar e si mil arl y b ot h i n c o m pl et e a n d irr el e v a nt .  C o m ul at e  d o e s n ot a c k n o wl e d g e  

t h at t h e C h a n c er y C o urt “ l ar g el y d e ni e d”  C o m ul at e ’s r e q u e st e d i nj u n cti o n a n d g e n er all y 

“ m e m ori ali z e [ d]”  pr o mis e s A p pli e d m a d e at or al ar g u m e nt.  D kt.  6 0 -3 at 4.   C o m ul at e i n f a ct l at er 

v ol u nt aril y dis mis s e d t h at s uit, t h er e b y dis s ol vi n g t h at i nj u n cti o n. 

I n its fi n al eff ort, C o m ul at e a c c u s e s ( O p p. 1 4 -1 5) A p pli e d of h a vi n g “ u n cl e a n h a n d s ”  d u e  

t o a n all e g e d br e a c h of a  diff er e nt a gr e e m e nt.   B ut C o m ul at e h a s n e v e r  b r o u g ht a  cl ai m f o r b r e a c h 

of t h at c o ntr a ct , l et al o n e pr o v e n t his s u p p o s e d br e a c h.  A n d e v e n if t h at s u p p o s e d br e a c h h a d a n y 

c o n n e cti o n t o t his c a se  (it d o e s n ot), t h e br e a c h w o ul d still n ot b e t h e t y p e of “ fr a u d, 

u n c o n s ci o n a bilit y or b a d f ait h ”  r e q uir e d t o c o n stit ut e u n cl e a n h a n d s.  I nt’l U ni o n, Alli e d I n d u s. 

W o r k e r s of A m. v. L o c. U ni o n N o. 5 8 9 , 6 9 3 F. 2 d 6 6 6, 6 72  ( 7t h Cir. 1 9 8 2).  It w o ul d r e m ai n a f ar 
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cr y fr o m t h e b a d f ait h br e a c h of a fi d u ci ar y d ut y , or p arti ci p ati o n  i n t h e s a m e c o n d u ct s o u g ht t o b e 

e nj oi n e d , t o w hi c h C o m ul at e’s cit e d a ut h oriti e s  p oi nt.  S e e Alli e d I n d u s. W o r k e r s , 6 9 3 F. 2 d at 6 7 2-

7 3 ; Bi di V a p o r , 5 4 3 F. S u p p. 3 d at  6 2 9 . 

I V.  T H E C O U R T S H O U L D N O T R E Q U I R E A B O N D  

B e c a u s e C o m ul at e h a s f ail e d  t o s u b mit e vi d e n c e e st a blis hi n g its li k el y c o sts if wr o n gf ull y 

e nj oi n e d , t h e C o urt s h o ul d w ai v e t h e b o n d r e q uir e m e nt.  S e e  D o e v. El k h o r n Ar e a S c h . Dist ., 7 4 3 

F. S u p p. 3 d 1 0 5 3, 1 0 8 2   ( E. D. Wis. 2 0 2 4); Pl a n n e d P a r e nt h o o d of I n d. & K y., I n c. v. C o m m ’r, 

I n d. St at e D e p’t of H e alt h, 2 0 1 8 W L 1 0 5 8 0 4 0 7, at * 8 ( S. D. I n d. J u n e 2 8, 2 0 1 8).    

C o m ul at e ’s r e q u e st ( O p p. 1 5) f or a b o n d of “ at l e a st $  milli o n ”  h a s n o b a sis.  C o m ul at e ’s 

s u p p o s e d s u p p ort f or t h at n u m b er is t h at “ C o m ul at e ’s e x p e ct e d a n n u al r e v e n u e fr o m c u st o m ers 

w h o u s e E pi c “ w a s  ”   K at z J a n 1 3 D e cl. ¶ ¶  4 9 -5 0  

( cit e d O p p. 1 5).  B ut t his all e g ati o n s uff er s  fr o m t h e s a m e fl a w s a s C o m ul at e ’s b al a n c e of t h e 

h ar d s hi p s a n al ysis , i n t h at it i g n or e s t h e a ct u al s c o p e of A p pli e d’s  pr o p o s e d or d er .  A p pli e d ’s 

pr eli mi n ar y r eli ef w o ul d e n d C o m ul at e ’s  s al e of pr o d u cts c o nt ai ni n g C o nfi d e nti al I nf or m ati o n  o nl y  

“ t o a n y e ntiti e s ot h e r t h a n e xisti n g j oi nt c ust o m e r s  of A p pli e d a n d C o m ul at e. ”   Pr o p o s e d Or d er 

at 2 .  C o m ul at e’s e sti m at e, w hi c h d o e s n ot e v e n pr o vi d e t h e b ott o m -li n e pr oj e cti o n, e st a blis h e s  

o nl y C o m ul at e ’s r e v e n u e fr o m c u st o m ers w h o w o ul d b e u n aff e ct e d .2 2    

C O N C L U SI O N  

A p pli e d r e s p e ctf ull y r e q u e sts t his C o urt gr a nt A p pli e d ’s  pr o p o s e d or d er.  

 

 

 
2 2    C o m ul at e ’s s ol e b o n d a ut h orit y  is u ni nf or m ati v e, a s t h e a m o u nt  t h er e w a s u n c o nt e st e d.  

S e e  Tr a n s cri pt of Pr eli mi n ar y I nj u n cti o n Cl o si n g Ar g u m e nts, Ki m b e rl y -Cl a r k W o rl d wi d e, I n c. v. 
Fir st Q u alit y B a b y Pr o d s., L L C , C a s e N o. 0 9 -C -9 1 6  ( E. D. Wis.) D o c. 1 5 7 at 7 1 1: 2 5 -7 1 2: 2 1.  
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D at e d:  J a n u ar y 2 6 , 2 0 2 6  

R e s p e ctf ull y s u b mitt e d,  
  
/s/ S a m S. St a k e  

J o n at h a n C. B u n g e (Ill. B ar # 6 2 0 2 6 0 3)  
N at h a n H a m str a (Ill. B ar # 6 2 8 6 3 2 5 ) 
Q UI N N E M A N U E L U R Q U H A R T & 
S U L LI V A N, L L P  
1 1 0 1 N. W a c k er Dr., S uit e 2 7 0 0  
C hi c a g o, I L 6 0 6 0 6  
( 3 1 2) 7 0 5-7 4 0 0  
j o n at h a n b u n g e @ q ui n n e m a n u el. c o m 
n at h a n h a m str a @ q ui n n e m a n u el. c o m  
  
S a m S. St a k e ( p r o h a c vi c e ) 
Q UI N N E M A N U E L U R Q U H A R T & 
S U L LI V A N, L L P  
5 0 C alif or ni a Str e et, 2 2 n d Fl o or  
S a n Fr a n cis c o, C A 9 4 1 1 1 -4 6 2 4  
( 4 1 5) 8 7 5-6 6 0 0  
s a m st a k e @ q ui n n e m a n u el. c o m  
 
A ar o n H. P er a hi a ( p r o h a c vi c e ) 
Q UI N N E M A N U E L U R Q U H A R T & 
S U L LI V A N, L L P  
8 6 5 S Fi g u er o a Str e et  
L o s A n g el e s , C alif or ni a  9 0 0 1 7  
(2 1 3 ) 4 4 3 -3 0 0 0  
a ar o n p er a hi a @ q ui n n e m a n u el. c o m  
  
S al v a d or e J . Di a z (p r o h a c vi c e ) 
Q UI N N E M A N U E L U R Q U H A R T & 
S U L LI V A N, L L P  
2 9 5 Fift h A v e n u e  
N e w Y or k, N e w Y or k 1 0 0 1 6  
( 2 1 2) 8 4 9-7 0 0 0  
s al v a d or e di a z @ q ui n n e m a n u el. c o m  

  
Att o r n e y s f o r Pl ai ntiff A p pli e d S y st e m s, I n c.  
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